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‘ - IN THE CIRCUIT COURT OF THE
SECOND JUDICIAL CIRCUIT, IN
AND FOR LEON COUNTY, FLORIDA

STEPHEN S. DOBSON, 1T, P.A.,

a Florida Professional Association,
Plaintift, RECEIVED
APR 14 2005
VE» CASE NQ: 03-CA-1430
e o
i - owm o e e —— - A . -1 o
LEON COUNTY, FLORIDA, a2 S o -
political subdivision of the = gf = 5T
State of Florida, : T B O
Defendant. {E =X
' Y M- W Tl
-

- ORDER ON PLAINTIFF’S AND OUNTY'S
MOTIONS FOR SUMMARY JUDGMENT
Plaintiff"s Metion for Partial Summary Judgment, filed on or about Jaguary 12, 2003, and Leon
County's Motion for Final Summary Judgment, filed on or about Jammary 5, 2005, were heard by this Coust

onMarch 7, 2005, The Courthas examined the entirerecord in this cause and hearing argurnent from

counsel based on the undisputed material facts and the remaining issves of law.’ It is hereby

ORDBRED and ADJUDGED that:
Plaintiff, Stephen Debson, pursuant to an 2ssignmuent for collection purposes fom

‘ 1.
FormerLeon County Commissioner Rudy Maloy, seels parial summary judgement as to Leon County’s

liability for reimbursement of altorney's fees Maley incurred forthe successftl defense of crirninal charges
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while Maloy was 2 Leon Coumty Comuissioner purswant to Floridacommon law and Leon. County Policies

No, $3-50 and 03-02. Plaintiff also requests sunmary jndgment as to Leon County’é liability for fees

Plaintiff (and thus Maloy) has ingurred i litigating entitlement to fees. Leon County requests final summary
judgment on al! of Plaintiff’s claims based upon sovereign immunity and other grounds.

2. The fo11§wmg facts are not disputed:

(& | ~ Rudolph Maloy during all relevant periods was & Leon County
Commissioner and was e:qplo:,redbyﬂ:eFlmidaDepamnmt of Trensportation from Noveraber, 1930 unﬁl
October, 2001,

() Asémembm ofthe B«Sard of County Conunissioners (BCC), Maloy was
active in theFlorida Assocfation of Courties (FAC) and the National Association of Connties INACo).
At the timeg ofthe trips described below, Maloy was president of FAC. Leon Countyis a member ofboth
FAC and NACoe, having budgeted for and paid dues annually. Budgeting and paymg dues to FAC and
NACoisaproperpublicpupose. To thit end, the BCC cncovraged Maloy’s participation in FAC and
NACo. Parﬁcigaﬁcninbbm orgenizations is a propor public purpose and ﬁw out of oris in connection
with the performance of a ;:arnmisﬁox;ar’s duties.

(¢)  OnJune23,1998, imdNovemser 16, 1999,IheBCC issned résolmions
praising Maloy for achieving the presidency of FAC and secking the second vice presidency of NACo.
Bothresolutions found tha,tMalofs serviceas president of FAC and second vice president of NACo bhad

been and would be of benefitto Leon County and in the éount}*’ s bestinterest. At the County’surging,
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Maloy sought and served as an officer, director and president of FAC and was active in NACo. In fact,

Maloyremained on FAC’sboard of dirctors along with another Leon County Commissioner wntii his
| service asa Leon County Commissioner ended late in 2004. To be amermber of FAC or NACo’s board
of directors, or the president ofFAC, it was required that Maloy be a duly elected county ¢onumissioner.
Maloy’s activitiesin FAC, as president and 2 director, arise out ofor were inconnection withhis duties
asa coﬁmissioncr. 1.eon County offered no evidence that Maloy’s participation in gither FAC or NACo
éid not arise out of or was not in cormection with his service and performanceas a county commissiones.
(d) $etv5ngaspmid@t, vice president, and execwnive board membex of FAC

and participating as a Leon County Comﬁlissioner in NACo, required Maloy to travel outside Leon
County. Historically, Leon County has provided extramonsy inthe tévcl budget for corumissioners who
Serve on thé board of directors of FAC. Leon County provided an extra $3,000 pex ﬁsozﬁ yearin the
gxpense budget of Maloy (and also County Commissioner Thaell) to have available for travel
refrubursements and expenses relating to FAC and NACo. Additionally, Ieon County also budgets for

and reimburses other commissioners and county employees for travels to NACo and FAC conferences.
Expenditure of these fiunds, including the dues paid for membership in FAC and NACo, is a proper public |
purpose.

(¢) IﬁFebruary 2001, theBoard initiated an investigation into ﬂlcgations of

scxual harassment against Maloy as to certain county employees, requesting that the State of Florida

(Governor) cause the Florida Department of Law Bnforcement (“FDLE™) to review such alleged activities
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ofMaloywhile serving as amember of the Board. Because he wag goingtobeinvestigated by FDLE,

Maloy orally retained Stephen S. Dobson'’s Law firm to represent him. The FDLE report found no criminal
wrongdoing with regards to the allegations of sexual harassment, howover the report contamed aflegations
of misconduct with regards totravel reimbursements. (Maloy was subsequently clearsd of alleged ethical
* violations relating 1o sexual harassment charges by a Florida admmistrative law judge of the Florida Ethics
Commission). -
B Asarcsnlt ofthe investigation, the State Attormey of the Second Judicial
Circuitin and for Leon Ceunty, on May 30, 2001, filed critminal charges by Information against Maloy
¢harging hum with cight counts of ravel related crimigal offenses. The charges involved five trips. Two of
the five tl'i;;spaniallyinvolvedbusmass for DOT. Those two DOT trips also involved either FAC, NACo,
- orLeon Countybusiness. As such, all coimts in the criommal complaint involved travel far Leon County ur
FAC orbothand alleged duplicative travel reimbursements from FAC, Leon County and/er DOT. Leon
County hasno knowledge, diract or indixect, that would cause anyofthe fivetrips to be trips that would
not sexve a public purpose and therefore not proper for reimbursement. 4.4 long as Maloy attended the
veetings and conferences during the day, the trips served 2 publie purpose. No one from the county asserts
that Mr. Maloy did not make the wips.
{g) Dobson’s law firm also agreed to represent Maloy in conoection with the
crimina) charges in addition to its previous representation during the invsstigatory};hase. Maleyinitially
agreed to pay Dobson by the hour, but ultimately paid Dobsan a $50,000 retainer and agreed to pay ali
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other charges for legal fees and costs not covered by the retainer. Dobson chargsd Maloy arate of 8300
per hour and lesser rates for othars in his law firm.

¢h) Dobson represented Maloy and obtained the dismissal of seven of the
eight cowts of the original [nformation. Inthe State’s appeal of the dismissa], Dobson represented Maloy
and sc@ﬁ an affimnation of the lower court’s dismissal. Thereafier, the State Attomey filed am Amended
Information, which contained three new misdemeanor counts and 2 rmsdemeanor comnt that retnained
pending fom the original Information. OnDecember 5, 2002, ajudgment of acquittal was entered after
the jury found Maloy not guilty as to all charges. ‘

) Pursuaat to the Board of County Conumissioners Policy No. 93-50 and
thelaws of Florida, Maloy tmd Plaintiff applied to the County Attorey for reimbursement ofbis logal fees
and expenses from the County on December 20, 2002. Policy No. 93-50 set forth the written policy and
procedure for memhers of the Board to obtain reimbursement for legal ¢xpenses and ¢osts incurred in, -
defending civil and crizminal litigation. County Attoracy Thiele (“Thicle”) advised Plaintiffaod Maloy that

 the request was being processed in accordance with Policy No. $3-50.

&) Two days later, Thiele submitted an Agenda Request to changePolic}No.
93-50 to be heard on January 14, 2003_ At that hm:: Policy No. 03-02 was adopted. The purpose and
scope of the policy remained unchanged except thenew policy removed Thiele’s authority under Policy
83-50 7 detetnnne which requests would fall within the policy and thus be entitled to remburé¢ment. The

new poliey vested that authority solely in the County Comnrmnission.
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(I On May 20, 2003, the Board considered Maloy’s application for
reimbursementunder PolicyNo. 03-02. Atthat meeting, Thicle advi_sed'dzqua:dthatMaio)’srequest
for reimbursernent at least i part fell within county policy and Florida law. Thieleinformed the Board that
Maloy’s travel to Seminars, confexences, and meetings of and for the Florida Association of Covnties arose
out of or were connected to Maloy’s official duties and served apublic purpose. The Board denied the
application for reimbursement. Leon County, in.its deposition, has admitied through witnesses itproduced
that having been acquitied of the charges against him, Maloyis entitled to have at thevery least, a portion
of his fees reirabursed by Leon County.' | |

M On June 6, 2003, Maloy assigned his right to reimbursement to Dobson
for coilet;ﬁbn purposes. Maloyremains jndebted to Dobson for all fees for the defense of the eriminal
matter not proviously paid and to the extent Plaintiff does not recover fees in this cage for having to litigate
the issue of entitlement, Maloy remains liable to Dobson for such deficit.

3, Planriff contends, in part, that he (Maloy) is entitled to reimbuirserent of attomey’s
fees from Leon County based on Flonda common law, as enumerated in Iﬂomber v. City of Fort Waltpn

Beach, 368 S0.2d914 (Fla. 1990). Leon county contends that such claim is barred by the doctring of

i

Up to the tire of Vr. Maloy's request and after the time of Maloy’s request for reirmbursement, mumerous

trequests that hed been presented to the Countyhad been paid (except for one which wag withdravwn by
the Commissioner secking reimburscment). None had cverbeen denied. Atleast one of the payxnents
and/or reimbwrgsment wag for a eriminal ¢ase. Sometimes, reimbursements were made to the applying
commijssioner and sometimes the payments were made direct to the attorney who hadrepfcsenwd the
COIMMISSiOner.
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sovereign irominity. The Courthiasreviewed the briefs of both parties and founc.l ae cases direcily on point
onthe ilssuc of sovereigu bmmunity. The Court ¢oncludes, however, that Plaintiff’s commeon law clzim.is
barred by soversign imxﬁunity. Therefore, PlaintifPs Motiog, forfarﬁa; Summaiy Judgment for hability
based on Florida commeon law is denied.

4. The Court also‘considercd argumentsthat Leon County Policies Nos. $3-50 and
03-02 sliow for & private right of action that is not barred by sovereiga mmunity. The Leon County
policies, thch were adopted to protact eleoted officials, arebased on Hoﬁdantémtoxy and common lav
and create aright of action for the commissioner. Leon County clatrrs that, as with Plaiptiff’s common law
claim, a elaim under Leon County Policies forreimbursement of attorney’s fees is barred by sovereign
immumity. The Court ﬁnds that the policies, along with the Leon County Cornmmission’s continuing vge of
the policiss ta retmburse Leon County clected cominissioners for attomejr’s fees together with Maloy and
Dobson’s written application for reimbursement under suchpolicies which was procsssed by the County
constitutes a contract of indernnity. Under the rationale of Faite Development v. City of Milton, 866
$0. 24 153 (Fla. 1% DCA 2004) and Pan Am Tobacco Corp. v. Depr. of Corrections, 471 So. 24 4
(Fla. 1934), the doctzine of sovereigh immunity doesnot bar such clai;l. Thexefore, Partial Summary
Judgment is entered m favor of Plaimiff ag 1o Leon County’s liability for reimbursement of artqmﬂ}r‘ s fees
incwred by Maloy i defense of the underlying criminal cases.

5. | | Plaintiffalso seeks recovery of attomey’s feesmwmdm litigating his entitlement

to fees. Plaintiff claims that Rudy Maloy’s entitlementte foes incurred during the underlying crininal
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litigation would be rendered meaningless if Maloyhad to incur cosé and fees to prove entatlemnent to those
fees. Further, Plainniff argues that iffass ingurred to litigate entitlemert are not awarded, then Rudy Maloy
would not be fillyindemnified becanse Maloy would cqutinue to beindebied to the Plaintiffto the extent
ofthe attorney’s fees Plaintiff incurs in the instant Litigation, However, the Court concludes that Plaintiffis
not entitled ta recover fees incuirred to litigate his entitlement 1o fees under an indetnity centract and enters
summaryjudgment against Plaintiff as to Leon Comnty's lisbility for such fees. See American and Fofez'gn
Ins, Co. . Avis Rent-A-Car System, Inc., 401 So. 24 855 (Fla. 1 DCA 1981). |

6. Thé only remaining issve for trial ig dete:minaﬁon ofthe dollat aount of attormey’s
fees that Plaintiff is entitled to recover from Leon County. This Courtreserves jurisdiction to determinethe
amount of such recovery or such other matters as the Court determines to be meet and just.

DONE AND ORDERED this /775 day of April, 2005.

L4

MICHAELD.MILIER ___—

Circuit Judge
Copies furnished to: h
D. Audrew Byme, Esq. : Ben Willkinson, Esq.
Darren A Schwartz, Esq. Peuningion, Moore, Wilkinson,
Coaper, Byme, Blue & Schwartz, LLC Bell & Dunbar, P.A.
3520 Thomasville Road, Suite 200 Post Office Box 10095
Tallahassee, Florida 32309 Tallahassee, Florida 32302-2095
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